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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

UNITED S_AT'ES OF AMERICA,

Plaintiff-Appellee,

V.

ERIC WELLS,

Defendant-Appeilant.

U.S.C.A. No. 04-50296

U.S.D.C. No. 02cr0624-MJL

Io

QUESTIONS PRESENTED FOR REVIEW

A° DID THE DISTRICT COURT MISJOIN THE APPELLANT WITH

ANOTHER DEFENDANT FOR TRIAL, WHEN THE TWO MEN WERE

NOT CHARGED IN ANY COMMON COUNT, WERE NOT ALLEGED

TO HAVE PARTICIPATED IN EACH OTHER'S CRIMINAL ACTS,

AND HAD IN COMMON ONLY THEIR ALLEGED GANG

AFFIL .I_TION AND TYPE OF CHARGE?

B. DID'THE DISTRICT COURT COMMIT REVERSIBLE ERROR IN

ADMITTING WIRETAP PHONE CALLS AGAINST THE APPELLANT

TO SHOW "ENTERPRISE", WHEN THE APPELLANT PARTICIPATED

IN NONE OF THE CALLS, HAD BEEN IN CUSTODY FOR MONTHS

BEFORE THEY BEGAN, AND THEY WERE NOT IN THE COURSE OF

A CONSPIRACY INCLUDING THE APPELLANT?

Co DID THE DISTRICT COURT ERR IN ALLOWING A "GANG EXPERT"

TO TESTIFY THAT A POLICE DATABASE, COMPOSED ONLY OF

WRITTEN POLICE REPORTS, LISTED THE APPELLANT AS A GANG

MEMBER, AND TO STATE THAT CONFIDENTIAL INFORMANTS

HAD TOLD HER THAT HE HAD A GANG MONIKER?

.,,4 . - " ":Za,_



Do

Eo

Fo

Go

DID SUFFICIENT ADMISSIBLE EVIDENCE SUPPORT THE JURY'S

FINDING THAT THE APPELLANT WAS A GANG MEMBER AND

COMMITTED THE OFFENSE TO PROMOTE THE PURPOSES OF THE

ENTERPRISE?

DID HARMFUL ERROR RESULT WHEN THE GOVERNMENT

INTRODUCED NUMEROUS DESCRIPTIONS OF GRAPHIC GANG

MURDERS, BEATINGS, WEAPONS, AND MULTIPLE MURDER
CONVICTIONS BY UNRELATED GANG MEMBERS TO SHOW

"ENTERPRISE", WHEN NEITHER DEFENDANT CONTENDED AT
TRIAL THAT THE WEST COAST CRIPS IS NOT AN "ENTERPRISE"

FOR PURPOSES OF 18 U.S.C. § 1959?

DID THE DISTRICT COURT ERR IN ADMITTING INCRIMINATING

STATEMENTS MADE DURING THE APPELLANT'S PLEA BARGAIN

IN STATE COURT TO LESSER CHARGES, AND THEN PREVENTING
THE JURY FROM HEARING THE CIRCUMSTANCES UNDER WHICH

THE STATEMENTS WERE MADE?

SHOULD APPELLANT'S SENTENCE BE REVERSED AND

REMANDED FOR RESENTENCING IN LIGHT OF THIS COURT'S

DECISION IN UNITED STATES V. AMELINE?

II.

_ STATEMENT OF THE CASE

Eric Wells appeals from the judgment and commitment entered on June 30,

2004 by the United States District Court for the Southern District of California,
_'" , -

the Honorable James M. Lorenz, presiding over jury trial and sentencing. [CR

158; ER 628])

' "CR" refers to the Clerk's Record of the case. "ER" refers to the Excerpts
of Record.
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A. Basis for Jurisdiction in tile District Court.

Mr. Wells appeals from the conviction and twenty-year sentence imposed in

the United States District Court for the Southern District of California for alleged

violations of 18 U.S.C. § 1959(a)(5), violent crimes in aid of racketeering, and 18

U.S.C. § 924(c), use of a firearm during a violent offense. [CR [58; ER 628]. The

district court had original jurisdiction over this offense.

B. Basis for this Court's Jurisdiction.

This Court has jurisdiction over a timely appeal, Fed. R. App. P. 4(b), from

a final order entered within the Ninth Circuit's geographical jurisdiction, 28

U.S.C. §§ 1291 and 1294(1). The Southern District of California is within this

Court's jurisdiction.

C. The Notice of Appeal was Timely Filed.

The district court entered the amended judgment on June 30, 2004. [CR

158; ER 628]. Mr. Wells timely filed a Notice of Appeal on June 16, 2004, seven

days after the district court initially entered judgment. [CR 155; ER 632].

D. The Appeal is From a Final Order.

A criminal judgment is a final order. Berman v. United Stales, 302 U.S.

211,212-13 (1937). A final order is subject to appeal under 28 U.S.C. §1291.

..,_,_¢_g_, t 9".



Eo Bail Status.

Mr. Wells is currently in the custody of the Attorney General, serving the

F. Proceedings and Disposition in the District Court.

On March 7, 2002, the government indicted Mr. Wells fox' three counts of

violating 18 U.S.C. § 1959 and one count of violating 18 U.S.C. § 924(c). [CR 1;

ER 1]. Each of the charges stemmed from a January 25,2001 shooting involving

Mr. Wells. He was indicted along with three other co-defendants, two of whom

pled guilty before trial. [CR 1].

Prior to trial, Mr. Wells moved for a trial separate from det_ndant number 4.

[ER 42-43]. The district court denied the motion. [ER 56]. The jury heard a

great deal of evidence that related only to the other defendant and his crime. [e.__.,

ER 218-221,247-248, 379-386, 393-395,395-414, 462-469, 469-479, 493,592-

603, 628-636, 637-676]. The district court never accompanied the live testimony

with a limiting instruction. It sometimes accompanied the playing of wiretap

phone recordings with a limiting instruction.

Mr. Wells objected to the entry of a number of wiretap phone call

recordings entered against him. [ER 50-51,166-170]. Each of the calls was

recorded after he had been in jail for months; none of the phone calls included him

4
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as a party. None furthered any conspiracy including Mr. Wells. The district court

admitted the phone calls nevertheless, and instructed the jury that they could be

considered against Mr. Wells. [ 108-163].

At trial, a "gang expert" testified against Mr. Wells. She introduced

evidence that a Cal Gangs database collects police reports of gang activity, and

that certain people become documented in the database if police reports against

them meet certain criteria. [ER 61-63]. She testified, over objection, that this

database said that Mr. Wells was a "documented" gang member. [ER 71]. Also

over objection, she testified that in her opinion, Mr. Wells had a gang name

"Murder One." [ER 94-95]. She based this opinion on "confidential informants"

--,,-and"conversations with other gang members." No evidence showed that Mr.

Wells ever called himself"Murder One" or embraced the name. The district court

would not permit Mr. Wells to cross-examine Ms. Carter about her confidential

informants. [ER 94-95].

The gang expert also introduced a great deal of evidence about past bad acts

undertaken by unrelated members of the West Coast Crips gang. [ER 64-65, 68-

70]. Over objection, she introduced state court judgment and commitments

documenting murder convictions by persons she testified were gang members.

She also testified about murders, assaults, witness intimidation, prostitution,



firearms offenses, and other crimes purportedly committed by other persons. The

district court received into evidence judgments and convictions reflecting first-

degree murder convictions of different persons whom Ms. Carter testified that she

knew to be West Coast Crip members at one time. [ER 73-75].

The district court also pemaitted the governme_nttointroduce admissions

that Mr. Wells purportedly made during a plea colloquy in state court. [ER 211-

212]. The district court refused to allow Mr. Wells to introduce evidence of the

circumstances surrounding these statements, however. [ER 213-214]. The jury

convicted Mr. Wells after an eleven-day jury trial. The jury asked for and received

a read-back of the testimony about his state court admissions shortly before

returning the guilty verdict. [ER 580].

Finally, the district court sentenced Mr. Wells. It did so under the belief

that the United States Sentencing Guidelines were mandatory. It calculated

Mr. Wells' sentence accordingly. This appeal follows.

III.

STATEMENT OF FACTS

A. Background ofthe Alleged Offense.

On January 25, 2001 several shots were fired around the 5300 block of

Imperial Avenue in San Diego, California. [ER 164@ Two persons, William



Barton and Tyree Johnson, each sustained a gunshot wound in the leg. [ER 164a,

172]. Testimony by an officer at the scene described the area of the shooting as

"pretty much an open area" that was not claimed by any particular gang. [ER

174]. He stated that neither victim's clothes could be characterized as gang

clothing or gang colors. [ER 174].

Two officers drove a patrol car in the area when they heard two shots fired.

[ER 186]. They saw a person run across the road in front of them. [ER 186]. The

person held a pistol. [ER 188]. He was later identified as Eric Wells. [ER 201].

Mr. Wells ran briefly, tossed the gun into some bushes, but then surrendered to

police orders. [ER 196]. According to officers, he was cooperative and compliant

once he stopped. [ER 208]. The officer who heard the initial shots testified that he

heard two other gunshots as he followed Mr. Wells. [ER 204]. He was positive

that Mr. Wells did not fire those two shots, because he was watching Mr. Wells at

that time. [ER 204]. He heard no other gunfire that night, before hearing the

initial two shots. [ER 205].

Neither victim saw the shooting. [ER 23]. A gunshot residue test was

negative for Mr. Wells. [ER 23]. Nevertheless, in a post-arrest interrogation,

Mr. Wells stated that he fired shots in the general direction of the victims, but did

so only because he had been forced to by Crip gang members. [EFL 22, 526-533].

7



He testified that Crip gang members approached him after attending a funeral.
, ._.rt¢_..,__..,_,.

They put a gun to his head and forced him to get into a car, Mr. Wells asserted. __

• __-_-'_.L2;_" .,.v,_e-

[ER 520, 523-524]. The gang members placed him into a second car. [ER 526-

527]. Armed gang members in the car identified a group of people to shoot at,
• ", i-" ;'_'_"

according to Mr. Wells, made him get out of the car, and provided him with a gun.

[ER 531-533]. To avoid retribution by the gang members (who had threatened

both him and his family), he-walked up to the victims, he testified, fired one shot

without aiming at anyone and without trying to hit anyone, and then fired several

more shots in the air. [ER 534-535]. The forensic evidence did not contradict this

account, as one victim received a wound to the leg described as "fairly minor", and

the other sustained only a "superficial scratch" [ER 173].

No witness ever testified that they saw the shooting. The government did

introduce an out-of-court statement by a witness, [ER 453-457], but the witness

denied ever making such a statement at trial. The witness remained adamant

_._ ...:-_:.-.

despite being called to the stand three different times by the government. [ER

178-185,375-378, 451-452]. Regardless, the _l-]_ged out-of-court statement was

also inconsistent with all of the other evidence adduced at trial, in that it claimed

Mr. Wells "emptied the whole clip" (he was accused of using a revolver), that he

shot eight or nine times (the revolver held six bullets), and that the witness stated

8



accompanied the victims to the hospital (the victims and their fi_milies denied

this). [ER 460]. Thus, through two different trials, no witness ever testified as to

Mr. Wells' actions on the night of the shooting. No one could say how, when, or

why he pointed the gun, or what his actual intentions were in pulling the trigger.

Nevertheless, Mr. Wells was tried, not once, but twice, for the attempted murder of

two men.

B. 10-2 Deadlocked Jury (for Acquittal) in State Court, and Subsequent

Charges in Federal Court.

After Mr. Wells' anest, the San Diego District Attorney charged Mr. Wells

with attempted murder. [ER 23]. On the strength of the evidence described

above, the jury deadlocked and a mistrial resulted. [ER 23]. Ten jurors voted for

the acquittal of Eric Wells; only two voted for conviction. [ER 1% 498].

After the trial, the district attorney made Mr. Wells an offer. Rather than

face retrial for attempted murder with the accompanying sentencing exposure,

Mr. Wells pled guilty to the lesser offense of assault with a firearm, Cal. Penal

Code Section 245(a). [ER 499]. This plea did not contradict his defense at trial,

because Mr. Wells did not deny actually firing the shots, 2 and § 245 is a

2 As described above, he always acknowledged that he fired shots in the

direction of the group, which sufficed to lay a factual basis for assault with a

firearm under Cal. Penal Code § 245(a).



general intent crime? Additionally, this resolution would have resulted in an

actual sentence of two years, as opposed to the potential sentence he faced on

attempted murder charges and using a firearnl. [ER 505]. Mr. Wells had been in

custody for ten months since his arrest, and entered a guilty plea to PC §245 on

November 25, 2001 (giving him a little more than a year to serve on his negotiated

sentence). [ER 210].

On March 7, 2002, however, the U.S. Attorney's office for the Southern

District of California obtained a federal indictment against Mr. Wells under 18

U.S.C. § 1959, charging him with Violent Crimes in Aid of Racketeering. [CR 1,

ER 1]. The substantive acts alleged to be the "violent crimes" arose entirely from

the January 21,2001 shooting that resulted in the 10-2 deadlock for acquittal. [CR

1; ER 5-7, ER 11]. The government alleged that Mr. Wells was a member of the

"West Coast Crips" street gang, and that the alleged gang was an enterprise

engaged in racketeering under 18 U.S.C. § 1959(a)(5). [CR 1, Ell. 1-3]. in Count 1

of the indictment, the government'_lleged that Mr. Wells conspired with

Defendant I (Robert Adams) and Defendant 2 (Robert Wood) to commit murder

on January 25, 2001. [CR 1; ER 5]. The government alleged that Robert Adams

and Robert Wood drove appellant Wells to the 5300 block of Imperial Avenue in

3 See CALJIC, 9.02 (requiring no scienter for conviction under § 245(a)).

10



San Diego, where Mr. Wells fired the shots described above. [CR 1; ER 6]. Count

2 charged the same conduct under a theory of attempted murder and aiding and

abetting. [CR 1; ER 6]. Count 3 did the same for the other victim [CR 1; ER 7]. 4

Count 6 charged Mr. Wells with carrying a firearm during a crime of violence in

violation of 18 U.S.C. § 924(c). [CR 1; ER 11]. Each charge that the government

leveled against Mr. Wells stemmed directly from the January 21,200 l shooting.

C. Motion to Sever, Ruling, and Evidence at Trial.

At trial, the government introduced evidence that the West Coast Crip street

gang is the largest black gang in San Diego, and has over 500 documented

members. [CR 56; ER 29]. The government's "gang expert" testified that gang

naembership is "very fluid", that people "drift in and people drift out," and that

"there are varying levels of involvement in any particular gang." [ER 82].

Evidence also suggested that this gang possessed different "cliques" and subsets.

Evidence showed that various members are said to commit a wide variety of

crimes, including narcotics trafficking, shootings, property crimes, prostitution,

and firearms violations. [ER 68-70].

4 Counts 4-5 charged co-defendants Robert Adams and Duane Wicker with

conspiring to commit a different murder. These allegations did not include

Mr. Wells. [CR I; ER 7-1 l]. The misjoinder of these counts i;_ discussed _"
infra at Section V.A.

11



Mr. Wells' ultimately stood trial alongside Crip "shot-caller" Duane

Wicker, who allegedly conspired to commit a different murder, months after Mr.

Wells' arrest for the January 2001 shooting. By the time the trial began, the only

commonality between the two men was the statute used to charge them, and their

alleged affiliation with the West Coast Crips gang:

Initially, four co-defendants were joined for trial in this case, Robert Adams

(defendant I), Robert Wood (defendant 2), Appellant Eric Wells (defendant 3),

and Duane Wicker (defendant 4). [CR I; ER1]. Appellant Eric Wells was alleged

to have conspired with defendants 1 and 2 (Adams and Wood) to commit Counts

1, 2, and 3 of the Indictment (the January 2001 shooting). [CR 1; ER 5-7].

Defendant Duane Wicker was alleged to have conspired with defendant 1 (Wood)

and an unnamed co-conspirator to commit Count 4 of the Indictment, a different

murder conspiracy from July of 2001. [CR 1; ER 7-9]. Defendant Wicker was

never alleged to have been involved in the January shooting; Defendant Wells was

never alleged to have been involved in the July conspiracy. [CR 1, CR 56; ER 21-

28]. In fact, the government's trial memorandum organizes the different counts by

alleging who was thought to be involved in them. Cf. ER 21 ("A. Conspiracy to

5 Mr. Wells consistently denied that he was a member of the West Coast

Crips. Evidence of his membership was far from overwhelming. For a

discussion of the sufficiency of the evidence as to his membership in the

enterprise, se_____einfr____aat V.C.

12



Commit Murder... Defendants Robert Adams, Robert Wood and Eric Wells";

with ER 25 ("B. Conspiracy to Commit Murder... Defendants Robert Adams and

Duane Wicke_'). _The government's trial memorandum demonstrates that it did

not consider Mr. Wells to have participated in Count 4, or Mr. Wicker to have

participated in the counts charging Mr. Wells. [Id.].

On February 28, 2003, defendants 1 and 2, Adams and Wood, pled guilty.

[CR 52, CR 54]. Nevertheless, Appetlar[t Wells and Defendant Wicker, who were

not alleged to have been involved in each other's crimes, remained joined for trial.

The only evidence common to both was foundational evidence regarding the WCC

gang.

On March 17, 2003, Mr. Wells filed a motion to sever his trial from Mr.

Wicker's. [CR 60; ER 42-47]. Mr. Wells pointed out that defendant Wicker was

not alleged to have been involved in the shooting in January 2001 (which

comprised Counts 1, 2, 3, and 6 of the indictment against Mr. Wells); and that

conversely, Mr. Wells was in custody and not alleged to have been involved in the

July murder conspiracy (Count 4 pending against Mr. Wicker). [ER 43]. 6

6As trial counsel correctly pointed out: "[t]he underlying crimes, which
make up counts, one, two, three, and six, have absolutely nothing to do with
Mr. Wicker. The crime alleged in count four does not involve defendant
Wells and count five involved neither defendant Wells nor defendant

Wicker." [ER 45].

13
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The district court denied the motion on March 25, 2003. [ER 56]. It

acknowledged that the defense argument "is not unfounded. I mean, it presents

some very interesting issues. And some of what he has indicated is very accurate;

that it appears that you have two separate types of conspiracies." [ER 55]. The

district court ruled, however, that although the offenses were completely distinct,

joinder of defendants was appropriate if their separate crimes shared a common

motive. "[B]oth parties are alleged to have the same motive and purpose of the

enterprise, and that is to promote the enterprise. And the fact that they are

separate and distinct can be compartmentalized, I believe." [ER 55]. "And

therefore, you can have distinct conspiracies lhat seek the same goal, which the

allegations are in this case." [ER 56]. Again the district court emphasized that "I

will say that it's not an easy decision. [Defense counsel's] argument is a good

one." [ER 56].

Thus, a joint trial ensued. The government's evidence never suggested that

Mr. Wells was aware of, much less participated in, the July murder conspiracy.

The jury, however, heard day upon day of evidence relating to Mr. Wicker alone.

:.:o_ Detective Duane Malinowski described recovering a large-caliber handgun

from a taxicab on October 17, 2001 (ten months after Mr. Wells' arrest). [ER



248]. The testimony related only to Mr. Wicker's crime. [ER 248]. No limiting

instruction accompanied the testimony. [ER 247]

Testimony described Wicker and his co-conspirators moving guns and

bulletproof vests from the home of Robert Adams' brother to the home of a person

named Dean Hughes. [ER 218]. A detective went into depth about a "Special

Operations Group" of law enforcement investigating this deal to purchase guns.

[ER 219-221 ]. Through almost 30 pages of transcripts, the agent describes

surveillance of activity buying and selling guns. [ER 216-ER 245]. The evidence

had nothing to do with Mr. Wells' alleged offense. The district court did not give

a limiting instruction during the testimony.

A different agent described surveillance relai_edto the July murder

conspiracy, and of seeing a gun transaction made. [ER 602-639, 644-652]. No

limiting instruction accompanied this evidence.

A still different agent discussed search warrants related only to the July

murder conspiracy (though that fact was not made clear to the jury). [ER 653-

692]. He testified about how a 20-gauge shotgun was recovered with the stock cut

off. [ER 657-659]. He discussed finding a shoulder holster with a backstrap for a

firearm at Mr. Wicker's house. [ER 676]. He also testified about a ballistic armor

vest recovered from Mr. Wicker's house. [ER 687]. He described in detail how

15



Mr. Wicker possessed .38 caliber shells, .9-nlillimeter shells, rifle ammunition,

and more. [ER 687]. No limiting instruction accompanied this testimony. [ER

602-639].

The district court also admitted dozens of wiretap phone ca.lls that the
a. ?

government acknowledged were not admissible as to Mr. Wells. In these calls,

Mr. Wicker and his co'conspirators repeatedly discussed various', murders, gang

violence, and weapons.

The content proved alarming, to say the least. Se..___e,e.__., [ER 379-380]

(Wicker and Adams discussing violence and potential murders in. the

neighborhood); [ER 384] (Wicker discussing shooting Blood gang members); [ER

386] (detective discussing a person being shot in the head in an unsolved case);

[ER 393] (Wicker discussing needing to get a gun and go on a shooting spree);

[ER 394] (Wicker discussing how he would "blow a Blood's brains out"); [ER.
. .... ?._.

. ''..

395] (Wicker discussing how he would fire two shots to make a victim fall, then

continue with multiple shots to the head); [ER 404] (detective discussing as

"context" a separate "murder gang" responsible for many gang-related murders);

[ER 395-414j_mu!tiple gang members discussing trafficking firearms); [ER 462]

(gang members discussing the seizure of weapons during a search warrant at one ..-_

of their homes); [ER 469] (Wicker discussing "killing" and "breaking the law and

p
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selling dope"); [ER 469-479] (Wicker discussing guns); [ER 490] (Wicker

discussing beating another gang member); [ER 493] (Wicker discussing whether

they could kill a person who ultimately became a government witness). The

district court sometimes gave a limiting instruction for the phone call evidence,

and sometimes did not] ...........

The jury reached a verdict on Mr. Wicker first• [ER 583]. s However, the

jury asked for and received permission to retum both verdicts at the same time.

[ER 583]. Mr. Wells moved for a new trial based on the failure to sever his case

[ER 589-590]• The district court denied the motion. [ERfrom Mr. Wickers'•

590].

D. Wiretap Evidence Introduced at Trial.

The government began taping phone calls between Mr. Wicker and his co-

conspirators around June of 2001 (several months after Mr. Wells' arrest), and

7 The government did not begin its wiretap surveillance until June, 2001,

months after Mr. Wells was arrested for the January 2001 shooting. He was

not a party to any of the conversations, and it was not alleged that he was

part of the July 2001 murder conspiracy. Nevertheless, multiple wiretap
phone calls were expressly admitted as evidence against Mr. Wells. The

propriety of this ruling is discussed infra, at V.B.

s It is clear that the first verdict was to Mr. Wicker, because after the jury

indicated that it had reached one verdict, it asked for a read-back of

Detective Freshwater's testimony - a witness who testified only against Mr.

Wells, and who had no evidence bearing upon the Wicker case. [ER 582].
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continued through Marcia of 2002. [ER 23]. The wiretaps began (and continued)

not as a result of the shooting involving Mr. Wells, but as a "spin-off" of an

ongoing narcotics investigation conducted by the federal government. [ER 13].9

Before the wiretaps began, Mr. Wells had been in custody for months, and was not

a party to the phone calls.

At the motions in limine hearing, the district court ruled that it would admit

the wiretap calls as co-conspirator statements under Fed. R. Evid. 801 (d)(2)(e).

[ER 49]. Defense counsel objected that Mr. Wells' was not involved in any of the

wiretap conversations, and in fact was in custody when each of the conversations

occurred. [ER 50]. He objected to the argument that the statements could be

admitted under Fed. R. Evid. 801 (d)(2)(e). [ER 51 ]. The governrnent responded

the some calls would be admitted under Fed. R. Evid. 801(d)(2)(e), [ER 51], but

that some would be admitted to show the "enterprise." [ER 52]. The prosecutor

did not articulate how "enterprise" might constitute a hearsay exception.

Counsel for Mr. Wells and Mr. Wicker renewed objections to the tapes at

various points during the trial. [Se.__e,e._g_.,ER 166-170]. Mr._Well,,¢ attorney

objected that "I have no opportunity to cross-examine [the speaker] at all on behalf

of Mr. Wells." [ER 640]. He objected that a great deal of prejudicial evidence was

9 This document is CR I 18 in case number 02cr0625-L, which had been

consolidated with the present case during early pretrial proceedings.
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being offered, including unrelated bad acts committed by unindicted Crips. [ER

641-642].

The district court made the statement, "well, we are already down that road,

of course." It noted that "certainly, there is potentially a prejudicial effect, but we

have already gone down this road to the degree that we have." [ER 643]. The

district court denied the motion, but stated that a limiting instruction might

"minimize any prejudicial effect." [ER 643]. The district court expressed concern

that many of the calls did not have either Mr. Wells or Mr. Wicker on them at all,

and wondered aloud how much more of this sort of evidence was necessary. [ER

643]. The district court never articulated a basis of admissibility of these

statements under the hearsay rules, asserting only that the evidence showed

"enterprise."

The jury heard the phone calls, expressly admitted against Mr. Wells as well

as Mr. Wicker. The tapes contained dozens of alarming descriptions of gang

violence, murder, and firearms. See e._g_.,[ER 108] (discussing how Wicker and a

different person started "walk-up shootings in San Diego"); [ER 108] (how

Wicker choked a person with a blue rag); [ER 108] (Wicker and another person

are "professionals at drive-by shootings"); [ER 108-109] (Wicker ,;hot an unarmed

person with a shotgun); [ER 129] (discussing a 15-inch knife with "West Coast
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Crips Dago) on it); [ER 137] (describing a gang-related murder at a local park

where a child was shot in the crossfire); [ER 143-144] (Wicker and an associate

discussing murdering a Blood gang member for selling drugs in their

neighborhood); [ER 150-151 ] (Wicker and another discussing shotgun shells);

[ER 157] (discussing obtaining a .45 caliber handgun); [ER 163] (two alleged

gang members describing potential indictment for RICO charge,;).

In closing arguments, the prosecutor told the jury (as the district court had

already instructed them) that these calls were admissible against Mr. Wells. [ER

547]. The prosecutor reiterated how Mr. Adams and Mr. Wicker (in calls that

again, did not include Mr. Wells) made statements like, "You fuck with me, you

might as well go with your bulletproof vest. If you go out on me, I am going out

with you." [547-548]. "And Adams says yeah, 'cause you know you are going to

go to jail. You are gonna kill 'em and then you're going to kick 'em." [ER 548].

The government discussed the fact that Mr. Wicker discussed "to many riders, too

many killers on the set." [ER 549]. It reviewed the testimony about a 15-inch

knife that had "West Coast Crip Dago" on it. [ER 549]. The government

reiterated Wicker and Adams' discussion that "whoever the trigger man might be,

he might as well keep on killing, and keep on continuing to kill until they catch

him." [ER 550]. She reviewed how Wicker described a blood member on his turf
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as a "free kill." [ER 552]. The prosecutor asserted that all of this hearsay about

violent acts was admissible evidence against Mr. Wells. [ER 54.7-553]. Mr. Wells

participated in none of these calls. Every one of them occurred after he was

arrested and incarcerated for the January shooting. The jury was provided with

equipment to continue to listen to the phone calls during their deliberations. [ER

547].

E. "Gang Expert" D'Ann Carter, More "Enterprise" Evidence, and Her

Conclusion that Mr. Wells was a West Coast Crip.

On February 27, 2005, the government moved to admit several kinds of

expert testimony. [ER 17]. It sought to introduce an expert on tile West Coast

Crips gang, purportedly to explain the gang's "structure, membership, each

defendant's role in the WCC, terminology, [and] criminal activities associated

with the WCC." [ER 17].

At trial, Ms. Carter testified that she works in the gang unit for the San

Diego police department. [ER 58]. She testified that as a gang unit detective, she

gathers information from police reports (called field interviews), written by police

officers investigating gang membership. [ER 61]. Once she gathers the reports

that come across her desk, she testified, and the reports establish certain criteria,
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she documents the person as a gang member in a central database called the Cal

Gang System. [ER 62-63].

She acknowledged that this databasewas founded on police reports, not
_'t"e g_ .- _ .. T._.

from her own experience: "[A]s far as being a detective [in the gang unit], I collect

the F.I.'s m that other officers have already completed and I file those in a box."

[ER 62]. Over objection, she testified as an expert witness that this Cal Gangs

system said that Mr. Wells was a member of the West Coast Crips. [ER 71].

To the extent it could, the defense explored the police reports that the

database collected. One report from 1994 did state that Mr. Wells claimed to be a

West Coast Crip gang member nearly a decade ago. [ER 512-513].I_ Ms. Carter

acknowledged that she had no information about the circumstances under which

that report was written. [ER 107]. The officer who wrote that report did not

testify at trial. [ER 107]. In fact, the government introduced no evidence that

Ms. Carter had any firsthand information about any of the written reports in the

Cal Gangs database. The next report was from 199.8, when the officer noted only

that Mr. Wells "used to claim" West Coast Crips. [ER 514]. Subsequent reports

stated that he no longer claimed to be a gang member, and that he was not wearing

gang colors. [ER 515-518]. Nevertheless, according to Detective Carter, (that is,

lo A "F.I." is a police report of a "field interview."

_ Mr. Wells denied making this statement.
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according to the gang database), Mr. Wells remained a documented gang

member.12The government never laid any foundation that the Cal Gangs database

could be introduced as a business record, or was otherwise subject to a hearsay

and/or Confrontation Clause exception.

Ms. Carter also testified that she believed that Mr. Wells possessed a street

moniker "Murder One." [ER 72]. The government introduced a funeral memorial

book allegedly signed by Eric Wells, followed by the inscription, "Mr. C-M-1".

[ER 87-89]. Mr. Carter opined that "Mr. C-M-1" meant "Murder One" and that

this also informed her opinion that Mr. Wells was a gang member. [ER 94-95].

Her testimony revealed that this information came not from any ,;pecialized

expertise on her part, however, but rather was simply based on the statements of

out-of-court speakers. Mr. Wells' counsel objected that he was unable to cross-

examine the sources of these conclusions. [ER 92-93]. The witness

acknowledged that the source of her opinion was, in its entirety, "other gang

members" "a confidential informant" and wiretap calls in which Mr. Wells did not

participate and did not use or embrace the name. [ER 94-95]. The defense was

"While she testified that she actually had personal knowledge of co-

defendant Wieker's gang affiliation, she offered no similar testimony

suggesting firsthand knowledge that Mr. Wells was a West Coast Crip. [ER

72]. No other witness testified that they knew Mr. Wells to be a West Coast

Crip.
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not permitted to inquire into the identities of these "sources" on cross-

examination. [ER 96-98].

In addition to having her opine that Mr. Wells was a gang member, the

government used Ms. Carter to introduce evidence of bad acts committed by

different West Coast Crips members. She testified that she had investigated about

100 crimes committed by the West Coast Crips. [ER 64]. She stated that she is
- ,._ _!_._ . . ......

familiar with some West Coast Crips committing "homicides, assault with a

deadly weapon, just assaults without the gun, narcotics, burglaries, auto thefts,

[and] vandalisms." [ER 65]. She went through a litany of crimes that other WCC

members supposedly engaged in, including murder, attempted murder, robbery,

drug trafficking, and witness intimidation. [ER 68-70]. j3

Over objection by both defendants, the prosecutor was permitted to-. _ ,-

introduce certified copies of prior conviction documents for murders committed by

different members of the West Coast Crips. [ER 73]. The district court accepted ._.__._.

the evidence, again, as going "towards the enterprise." [ER 73]. The documents

included a 1993 conviction for murder by three other persons, [ER 73]; a 1995

..._.,_ - .:._,-,

conviction for murder by a different person, [ER 74], a 1996 conviction by a

different person, [ER 74], and a 2000 conviction for murder by a different person,

'3 The prosecutor took care to clarify, however, that "that is not an

exhaustive list." [ER 70].
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[ER 74-75]. None of the defendants from those convictions were on trial. None

of those defendants reappeared in the current case. The witness admitted that,.-_!:.-_..

several of the defendants in those crimes were not even documented gang

members any longer. [ER 83-84].

Government exhibit 1.1, admitted through D'Ann Carter, depicted four gang

members in gang colors, flashing gang signs. None of these people were

Mr. Wells either. [ER 77-79].

F. Evidence of Mr. Wells' Plea to Assault, Cal. Penal Code § 245(a), in

State Court Proceedings.

At trial, the government introduced portions of statements that Mr. Wells

purportedly adopted during his plea bargain in state court. Without explaining the

context of the statements,_4 a,d_e,tective,present during the plea colloquy, detective

Freshwater, testified that Mr. Wells admitted the following: 1) going to the

viewing of Jacquette Huff; 2) being driven to the area of 5300 Imperial in a Ford

Taurus; 3) getting out of a vehicle with a .357 magnum; 4) shooting five shots at

some people; 5) that it was gang-related; 6) that Mr. Adams and Mr. Wood were

_4The govemment obtusely set up this line of questioning by asking, "Was

there an opportunity for certain statements to be made on November 26 th

2001 from Mr. Wells, regarding the events of January 25 _h,2001?" [ER

210].
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there; and 7) that the event was in retaliation for Jacquette Hufl's death. [ER 211-

212]. Is

On cross-examination, the defense began to explore the circumstances under

which Mr. Wells adopted these statements. [ER 213]. The district court precluded

this cross-examination entirely, sustaining all of the prosecutor's objections. [ER

213-214].

The defense later argued outside the presence of the jury that he should be

permitted to discuss that Mr. Wells was charged with attempted murder, that it

resulted in a mistrial, and that his statements occurred when he settled the case for

a two-year sentence. [ER 498]. The defense objected that "all of the circumstances

surrounding the making of a statement are relevant" [ER 498a]. The government

replied that "his motivation for pleading guilty.., could cause enormous time and

confusion to the jury" [ER 505], yet acknowledged that "I understand he got a

four-year time and he was probably going to get out in two years. Well, that is

irrelevant and that would be confusing for the jury to go through lhat.", [ER 505].

The district court concluded, "the facts are that that is a statement that is

taken and given under oath. And the other aspects that go into all of that - as you

_sThe prosecutor presented these statements as if they came out of Mr.

Wells' mouth. In truth, a district attorney made all these statements, and

Mr. Wells agreed to them for purposes of having the judge accept his plea

bargain. [ER 498-500].
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say, the surrounding circumstances, the other, you know, statements - are really

hearsay and would not be admissible." [ER 502]. It ruled that if Mr. Wells were

permitted to introduce the circumstances surrounding the statements, then the

court would have to let the government explain why they decided to charge this

shooting as a federal offense. [ER 506]. t6 The district court excluded the fact that

there was a retrial pending on the murder charges, as well as the fact that the

"statements" were really the prosecutor and judge's statements, arguably adopted

by Mr. Wells by pleading guilty. [ER 506].

Mr. Wells testified on his own behalf. During his testimony, his attorney

again attempted to elicit that he was charged with attempted murder before making

the statements. [ER 535]. The district court sustained the prosecutor's objection.

[ER 535]. The defense tried to ask whether he "ever, in the state court, ever

admit[ted] that it was your intention to kill anyone." [ER 536]. "['he district court

again sustained the objection. [ER 536].

In proposed jury instructions, the defense offered an instruction to highlight

that the charge he pled to in state court was general intent, and was wholly

different from the specific intent required for attempted murder or the conspiracy

_6The district never did explain this logical leap between Mr. Wells'

motivation for making an incriminating statement and the government's
motivation to file a federal indictment.
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-___?_to¢onamit murder.

510].

[ER 509-510]. The district court denied the instruction. [ER

In closing arguments, the defense tried to discuss the circumstances under

MS FRAKES:

THE COURT:

[ER 573]. 17

which he made the statements. [ER 573]:

"He did not plead guilty, first of all, to attempted murder. Now, attempted

murder, as you know, is a specific intent crime."

Objection as to what Mr. Wells may not have plead guilty to.

Sustained.

The prosecutor, however, capitalized on this lack of evidence in closing

arguments: "Now, the defense wanted you to know that this was pursuant to a

guilty plea in state court. There's no evidence, no speculation about any other

charges. Mr. Wells was pleading guilty to 245, assault with a firearm causing
°,

"The defense did get to state that "it's a much different crime than what he

is charged with here. It was part of a plea bargain." [ER 573], but again

was not able to discuss the pertinent facts of the plea bargain.
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great bodily injury. '''s [ER_57_]. She then went through the exact statement again,

as if he made the statements himself, rER 576-577].

The incriminating statement appeared to factor prominently into the jury's

deliberations. The jury first sent a note asking for transcripts of Detective

Freshwater's testimony. [ER 579-580]. The district court told them that one was

not available. [ER 580]. The jury persisted, and sent another note asking for a

read-back of the testimony instead. [ER 580].

The district court instructed the court reporter to read the detective's

testimony to the jury again. [ER 582]. The jury convicted Mr. Wells on all counts

shortly thereafter. [ER 584-585].

G. Sentencing.

At sentencing, the district court calculated the base offense level for Counts

1 as Level 28. [ER 615]. It granted an upward adjustment for "aggravating role"

because Mr. Wells loaded and shot the gun. [ER 616]. Thus, Count 1 resulted in

an adjusted offense level of 30. [ER 616]. For Count 2, the district court

calculated a base offense level of 28 [ER 616]. It increased the sentence by two

_sThis argument also misstated the law and the facts. A conviction under
§ 245(a) requires either a firearm or a deadly weapon, or means of forEe
likely to cause great bodily injury. It does not require actually causing great
bodily injury. See CALJIC, 9.02. The prosecutor's arguments suggested

that Mr. Wells admitted causing great bodily injury, which aga._n, was

simply not true.
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levels under U.S.S.G. § 3B1. l(c ) for serious bodily injury to the victim. [ER 617].

It again imposed an aggravating role upward adjustment. [ER 617]. The district

court then combined the two counts per the Guidelines to reach an adjusted

offense level of 34 for Count 1. [ER 618]. He reached an adjusted offense level

of 30 for Count 2. [ER 619]. He reached an adjusted offense level of 32 for

Count 3. [ER 619]. He grouped the counts together, and ultimately reached an

adjusted, grouped, offense level of 36. [ER 619].

He found the criminal history category to be V, by a preponderance of the

evidence. [ER 620]. The district court imposed the statutory maximum sentence

of 10 years to counts one, two, and three, because the guideline range exceeded

the statutory maximum, although it did not run the statutory maximum sentences

consecutively. [ER 621-622]. __,,,=,_,_ .>._

The district court ran the Count 6 sentence consecutive to the 10 years

already imposed because, "under the Guidelines, only after the composite terms of

Count 1, 2 and 3 are reached is the punishment for Count 6 imposed." [ER 622].

Thus, approximately two and one-half years after a state court jury hung 10-

2 in favor of acquittal for the January 25, 2001 shooting, and after the district

attomey settled that case for a two-year actual sentence on assault charges, Eric

Wells received a sentence of twenty years in federal prison. This appeal follows.
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IV.

SUMMARY OF ARGUMENT

The district court misjoined Mr. Wells with another defendant for trial. The

two defendants shared no common counts in the indictment, and were not alleged

to have been involved in the same criminal acts. They did not "participate in the

same act or transaction or series of acts or transactions" under Fed. R. Crim. 8(b),

and were improperly joined as a result. Because their alleged offenses were

completely distinct, prejudice is per se under this Court's precedent. Alternatively,

the massive amount of prejudicial evidence entered against the other defendant

ensured that misjoinder was harmful in any event.

Second, the district court committed reversible error by allowing hearsay

wiretap phone calls to be admitted against Mr. Wells to prove "enterprise."

Mr. Wells did not participate in any of the phone calls, they did not further any
, ,_,t_.x_Jtn_,'_',, _,.¢.-

conspiracy involving him, and he had no opportunity to cross-examine the

speakers before or during trial. A violation of the Confrontation Clause and the

rules prohibiting hearsay resulted.

Third, error occurred when "gang expert" D'Ann Carter testified that a

police computer database listed Mr. Wells as a documented gang member. The

database was hearsay, and was itself comprised exclusively of hearsay police
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reports. Testimony about thedatabase violated the Confrontation Clause and the

rules forbidding hearsay as well. Additionally, detective Carter was allowed to

state that "confidential informants" told her that Mr. Wells had a gang moniker,

"'Murder One." This too violal:ed the Sixth Amendment, and was particularly

egregious because the district court would not permit cross-examination on the

identity of these sources.

Fourth, the district court erred in permitting the government to present

gratuitous and graphic evidence of violence and murders to the jury, time and

again, ostensibly to prove "enterprise." These rulings violated Fed. R. Evid. 403,

as the evidence was highly prejudicial and cumulative, and minimally probative,

given that neither defendant disputed that the West Coast Crips constituted an

"enterprise" for purposes of 18 U.S.C. § 1959.

Fifth, the district court erroneously precluded cross-examination on the

_',t. _:_ -,..

circumstances surrounding an incriminating statement allegedly made by

Mr. Wells. 18 U.S.C. § 3501, this Court's jury instructions, and Due Process

require the jury to consider all of the surrounding circumstances in evaluating the

weight of an out-of-court statement made by the defendant. This did not occur

here.
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.- _.. ,l_ _

Finally, the district court sentenced Mr. Wells under the then-mandatory

Sentencing Guidelines, in violation of this Court's decision in United States v.

Ameline, __ F.3d __, 2005 WL 350811 (9 th Cir., February 10, 2005).

For each of these,reasons, and for all of them together, reversal is required•

V.

ARGUMENT

..., .'.;i_i'_ __,,._,

At THE DISTRICT COURT WRONGLY JOINED MR. WELLS' TRIAL

WITH AN UNRELATED DEFENDANT, RESULTING IN

EXTENSIVE INADMISSIBLE BUT PREJUDICIAL EVIDENCE AT
HIS TRIAL.

1. Standard of Review.

Misjoinder of defendants is a question of law reviewed de novo. See

United States v. Golb, 69 F.3d 1417, 1425 (9th Cir. 1995). A district court's

decision on a motion for severance is reviewed for an abuse of discretion. See

United States v. Alvarez, 358 F.3d 1194, 1206 (9th Cir. 2004).

2. The District Court Wrongly Joined Two Defendants Who Were

Not Alleged to Have Participated in Each Other'sCrimes, and

Who Were Charged with Committing Completely Distinct

Criminal Acts. ._,,_ ...

Under Rule 8(a) and Rule 8(b), joinder of defendants is improper unless

"they are alleged to have participated in the same act or transaction, or in the same

series of acts or transactions". Fed. R. Crim. P. 8(b). While Rule 8(a) permits
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joinder of offenses for a single defendant if the charges "are of the same or similar

character" or "are connected with or constitute parts of a common scheme or

plan", there is no such provision under Rule 8(b) forjoinder of defendants. Rule

8(b), by its plain terms, limits joinder of defendants to situations where two

defendants actually "participated in the same act or transactions, or in the same

series of acts or transactions" (emphasis provided).

Both defendants have to participate in the alleged crimes to permit joinder.

"Where multiple defendants are involved, Rule 8(b) requires that each count of the

indictment arise out of 'the same series of acts or transactions' in which all of the

defendants 'have participated.'" Metheany v. United States, 365 .F.2d 90, 94 n.4

(9 t_'Cir. 1966) (_ McEIroy v. United States, 164 U.S. 76, 80-81 (1896)).

Simply put, "charges against multiple defendants may not be joined merely

because they are similar in character." United States v. Sanchez-Lopez, 879 F.2d

541,550 (9 th Cir. 1989).

Mr. Wells and Mr. Wicker shared no common counts at trial. They never

participated in the same act or transaction. Mr. Wells was alleged to have

committed a January 25, 2001 shooting; Mr. Wicker allegedly took part in a

murder conspiracy in July of 2001. The district court never found that these

distinct incidents were part of the same series of acts or transactions. In fact, it

34



found the opposite, repeatedly describing Mr. Wells' alleged shooting and

Mr. Wicker's alleged conspiracy as two events "distinct" and "separate" from one

another.

The district court found, "it appears that you have two separate types of

conspiracies." [ER 55]. "The fact-that they are separate and di':tinct can be

compartmentalized, I believe." [ER 55]. "And therefore, you can have distinct

conspiracies that seek the same goal, which the allegations are irt this case." [ER

56].

Instead, the district court seemed to base its joinder ruling on the notion that

joinder was appropriate if two different crimes had similar motiw_.s and/or goals.

[ER 55-56]. This ruling was error, because "charges against multiple defendants

may not be joined merely because they are similar in character." United States v.

Sanchez-Lopez, 879 F.2d 541,550 (9 m Cir. 1989). Because Mr. Wells and Wicker

shared no common counts and did not participate in the same acts or series of acts,

they were misjoined for trial.
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3. Because the Criminal Acts were Admittedly Distinct from One

Another, this Misjoinder does not Permit a Harmless Error

Analysis.

When defendants "have beer_!ed,jointly on wholly unrelated charges,"

then that joinder "is prejudicial per se" and "prejudice'is'assiimed without further

inquiry." United States v. Roselli, 432 F.2d 879, 901 (9 thCir. 1970). This Court

has repeatedly articulated the "established rule prohibiting a practice of the joining

in one indictment different defendants, some of whom are charge, d with one crime

and some with another." Metheany v. United States, 365 F.2d 90, 95 n.5 (9 'h Cir.

1966). Analyzing precedent from the Supreme Court as well as this Court,

Metheany confirmed that when defendants are joined in this fashion, "prejudice

would result to the accused, if such practice were permitted, and that such

prejudice is apparent and must be assumed." Id. See also, Culjak v. United States,

53 F.2d 554, 556 (9 thCir. 1931) (same); McEh'oy v. United States, 164 U.S. 76,

80-81 (1896) (holding that joinder of different defendants for distinct crimes is

se error).

This case does not present a situation where Mr. Wells and Mr. Wicker

shared some counts in common, but were charged with separate counts as well.

Nor is it a situation where the government alleged that they committed acts

together, conspired together, or indeed, that Mr. Wells knew about Mr. Wicker's
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crimes at all. The government simply proceeded on the theory that they were

affiliated with the samestreet gang (a gang which, the government asserts, has

been "fluid" since its inception in the 1970's, has over 500 members, and

possessesvarious "cliques" and subsets), and that the evidence regarding the

general nature of this "enterprise" would be similar for each. The counts in the

indictment, however, Werewholly unrelated. No evidence suggested that the

Mr. Wicker's murder conspiracy had anything to do with the Jarmary shooting;

nothing suggested the converse to be true either. Because these separate alleged

offenses were wholly unrelated to one another, prejudice is assumed without

further inquiry, and reversal must result.

4. Even Assuming a Harmless Error Analysis, Reversal is Required

due to the Large Amount of Inadmissible Prejudiicial Evidence to

Which Mr. Wells' Jury was Exposed.

Even if this Court conducts a harmless error analysis, reversal should result.

This is so because: 1) extensive evidence of bad acts accompanied Mr. Wicker in

this trial - a recognized source ofprejudiee from misjoinder; and 2) the detailed

evidence of Mr. Wicker's murder conspiracy likely caused "guilt by association"

for Mr. Wells.

First, "prejudice may result ifjoinder would result from the admission of

evidence of other uncharged misconduct." United States v. Sarkisian, 197 F.3d
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966, 977 (9 'hCir. 1999). This occurred here. See, e._., [ER 379-380] (Wicker and

Adams discussing violence and potential murders in the neighborhood); [ER 384]

(Wicker discussing shooting Blood gang members); [ER 386] (detective

discussing a person being shot in the head in an unsolved case); [ER 393] (Wicker

discussing needing to get a gun and go on a shooting spree); [ER.394] (Wicker

discussing how he would "blow a Blood's brains out"); [ER 395] (Wicker

discussing how he would fire two shots to make a victim fall, then continue with

multiple shots to the head); [ER 404] (detective discussing as "context" a separate

"murder gang" responsible for many gang-related murders); [ER 395-414]

(multiple gang members discussing trafficking firearms); [ER 462] (gang members

discussing the seizure of weapons during a search warrant at one of their homes);

[ER 469] (Wicker discussing "killing" and "breaking the law and selling dope");

[ER 469-479] (Wicker discussing guns); [ER 490] (Wicker discussing beating

another gang member); [ER 493] (Wicker discussing whether they could kill a

person who ultimately became a government witness). These bad acts are,

obviously, disturbing, inflammatory, and by all accounts, completely inadmissible

against Mr. Wells. 19

19The government conceded below that each of the calls described above
would not have been admissible against Mr. Wells if he S_toodtrial alone.
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Second, "[a]t a joint trial, where one defendant is charged with offenses in

which the other defendants did not participate, the detailed evidence introduced to

establish guilt of the separate offenses may shift the focus of the trial to the crimes

of the single defendant. United States v. Satterfield, 548 F.2d 1341, 1346 (9 th Cir.

1977). "In such cases, codefendants run a high risk of being found guilty merely

by association." Id___.In Satterfield., the appellant was joined with a certain

Mr. Merriweather. The government alleged that Merriweather committed three of

the robberies alone, and that he and the appellant committed the other two

together. Id.__,.at 1343. This Court held that because Satterfield was not alleged to

have been involved in the other three robberies, misjoinder occurred. Id____.at 1344.

This Court also held that because the jury heard evidence of three robberies that

did not involve the appellant, and the evidence against the other defendant was

strong, prejudice resulted. Id___.at 1344-45.

Thus, this Court found prejudi_ in Satterfield,. where the appellant shared

two counts in common with his co-defendant. In Mr. Wells' case, he had n___Q

common counts with Mr. Wicker. Like the Satterfield ease, however, Mr. Wells'

jury was subjected to hour after hour of violent, disturbing evidence that was

wholly inadmissible against him. The evidence against Wicker was strong, as he

was on tape actively conspiring to commit a murder, and the police recovered
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firearnas, a bulletproof vest, assorted ammunition, and a shoulder holster during

searches pursuant to a warrant. This otherwise inadmissible evidence likely led to

guilt by association for Mr. Wells.

Importantly, this Court held that limiting instructions did not prevent

prejudice and reversible error. See Id. at 1346-47 ("[a]lthough the trial court

instructed the jury that the evidence relating to the first, second, and fifth robberies

concerned Merriweather alone, in our view the substantial proof' of Merriweather's

involvement in these robberies prejudiced Satterfield."). Regardless, the district

court in this case gave sporadic limiting instructions at best for the phone calls,

and never gave limiting instructions during live testimony that related only to

Mr. Wicker. 2° For all of these reasons, Mr. Wells was misjoined with Mr. Wicker,

and reversal should result.

20The district court sometimes gave limiting instructions before the
government played certain wiretap phone calls. Not once did the district
court give a similar instruction, however, before live witnesses discussed

the events surrounding Mr. Wicker's conspiracy to commit murder as
alleged in Count 4.
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WIRETAP PHONE CALLS BETWEEN MR. WICKER AND HIS

VARIOUS CO-CONSPIRATORS WERE INADMISSIBLE HEARSAY

AGAINST MR. WELLS, AS HE TOOK PART IN NONE OF THEM,

WAS INCARCERATED WHEN THEY TOOK PLACE, AND THEY
INVOLVED A DISTINCT ALLEGED CONSPIRACY.

1. Standard of Review.

This Court conducts de novo. review of a Confrontation Clause claim.

United States v. Boone, 229 F.3d 1231, 1233 (9 th Cir. 2000). Whether the district

court correctly construed the hearsay rule is a question of law reviewable de novo.

See United States v. Alvarez, 358 F.3d 1194, 1214 (9th Cir. 2004); United States

v. Orellana-Blanco., 294 F.3d 1143, 1148 (9th cir. 2002)

2. The Wiretap Phone Calls Occurring Months After Mr. Wells'

Arrest were Inadmissible Hearsay as to Him, and Violated the
Confrontation Clause.

As a general matter, the Federal Rules of Evidence prohibit the introduction

,d._
of hearsay. Fed. R. Evid. 801,802. Hearsay is a statement "other than one made

by the declarant while testifying at the trial or hearing, offered in evidence to

prove the truth of the matter asserted." United States v. Boulware, 384 F.3d 794,

805-806 (9 '_ Cir. 2004) (quoting Fed. R. Evid. 801(c)). Although a statement

offered not for its truth is not hearsay, a statement continues to be hearsay if its

relevancy depends on the truth of the matter asserted. See United States v.

Williams, 358 F.3d 956, 963 (D.C. Cir. 2004),(holding that statement from
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informant to officer was not admissible as "background" and was hearsay, because

the testimony was not relevant unless offered for its truth). See also United States

v. Evans, 216 F.3d 80, 86-87 (D.C. Cir. 2000) ("[n]o matter how important it is for

the government tO present a complete, morally compelling narr_tti.ve,.it must

present that narrative through admissible evidence, not through hearsay").

Moreover, "[w]here an accused claims that an out-of-court statement was

received into evidence in violation of the Confrontation Clause, the record must

show that the government produced the declarant or presented facts showing that

such person was unavailable." United States v. Ordonez, 737 F.2d 793,802 (9 _

Cir. 1984). The Confrontation Clause provides that "[t]estimonial statements of

witnesses absent from trial [may be] admitted _ where the declarant is

unavailable and _ where the defendant has had a prior opportunity to cross-

,_-,_.__,examine." Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 1369 (2004)

(emphasis provided).

At trial, the government introduced a number of highly prejudicial phone

conversations into evidence, and explicitly argued that they were admissible

against Mr. Wells to show "enterprise". 2t However, when the phone calls took

2J These phone calls generally included Mr. Wicker discussing past violent

acts that he or his associates had performed. None of them suggested that

Mr. Wells was with them, or was participating in any conspiracy with them.

Also, because the calls were not furthering any conspiracy involving Mr.
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place, Mr. Wells had been in jail for months, he was not party to any of the calls,

and the persons on the phone calls did not testify at trial. No showing was made

that any or all of the callers were unavailable, that Mr. Wells had previously

confronted them, Or that their statements did not violate the Confrontation Clause.

..... "".Each of these phone calls constituted inadmissible hearsay. They were wrongly

admitted against Mr. Wells. Reversal should result.

C. THE GOVERNMENT'S "GANG EXPERT" WAS WRONGLY

PERMITTED TO INTRODUCE INADMISSIBLE HEARSAY TO

SHOW GANG MEMBERSHIP, AND INSUFFICIENT ADMISSIBLE

EVIDENCE EXISTED TO DEMONSTRATE THAT ERIC WELLS

WAS A MEMBER OF THE WEST COAST CRIPS IN JANUARY OF

2001.

1. Introduction.

At trial, detective D'Ann Carter was permitted to give an expert opinion that

Mr. Wells was a member of the West Coast Crips. She introduced two pieces of

evidence to support her opinion: 1) she testified that a gang database, (made up of

police reports written by police officers who did not testify), showed him to be a

documented gang member; and 2) she testified that "other gang members" "a

confidential informant" and wiretap calls told her that Mr. Wells went by the gang

moniker "Murder One." Both of these lines of testimony violated the

Wells, they remained inadmissible under Fed. R. Evid. 801 (d)(2)(E).
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Confrontation Clause, ai'nd,w-erewrongly admitted. Without this evidence, no

reasonable jury could have found beyond a reasonable doubt that Mr. Wells was a

West Coast Crip member on January 25,2001. For this reason, the conviction

should be reversed, with instructions to dismiss for insufficiency of the evidence.

2. Standard of Review.

This Court conducts de novo review of a Confrontation Clause claim.

United States v. Boone, 229 F.3d 1231, 1233 (9 th Cir. 2000). Whether the district

court correctly construed the hearsay rule is a question of law reviewable de novo.

See United States v. Alvarez, 358 F.3d 1194, 1214 (9th Cir. 200,1-). When a claim

of sufficiency of the evidence is preserved by a motion for acquittal at the close of

the evidence, the appellate court reviews the district court's denial of the motion

de novo. See United States v. Carranza, 289 F.3d 634, 641 (9th Cir. 2002).

3. Testimony from Police Reports that Mr. Wells was a Documented

Gang Member Violated the Confrontation Clause, and Should
Not Have Been Admitted into Evidence.

' Detective Carter's testimony that Mr. Wells was a gang member was simply

a restatement of the police reports describing him as such. She stated, in essence,

that the Cal Gangs system said that Mr. Wells was a West Coast Crip. These

records were non-admissible hearsay, and they violated the Confrontation Clause.
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In United States v. Orellana-Blanco., 294 F.3d 1143 (9 'h Cir. 2002), the

government introduced an INS officer's report of interview in a marriage fraud

case. Id___.at 1147. The report was completed during an application for a green

card, not as part 0fa criminal investigation. Id.__.at 1146. This Court held that

because the document was later used at a criminal trial, it was inadmissible

hearsay, creating reversible error. Id. at 1151. This Court heldthat"i:li_s'trict courts

should admit such law-enforcement reports, if at all, only under the public-records

exception contained in Federal Rule of Evidence 803(8)." Id.___.at 1149 (quoting

United States v. Pena-Gutierrez., 222 F.3d 1080, 1086-87 (9 'h Cir. 2000)). Because

the report went beyond "ministerial objective observations," and included

"subjective observations, summaries, opinions and conclusions of law

enforcement personnel" the report should not have been admitted. Id__,.at 1150.

In Mr. Wells' case, the government had detective Carter describe the police

department's database that documents alleged gang members. She asserted that as

police reports come across her desk, she collects them in a box, then enters them

into the database. A person becomes documented as a gang member once certain

...... c.ri.'teria have been met by the contents of the police reports. At trial, detective

Carter stated that according to the database, Eric Wells was "a documented

member" of the West Coast Crips.
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This testimony describing what the Cal Gangs system said was inadmissible

hearsay. It was founded on police reports used against a criminal defendant at

trial, violating the rule set forth in Orellana-Blanco, su__u_p_N.Moreover, because the

government did not produce the police officers that actually wrote the reports, it

violated the Confrontation Clause as well. Crawford, 124 S. Ct. at 1369. The

Sixth Amendment required the government to call live witnesses to describe the

facts, if any, suggesting that Mr. Wells Was a gang member. A criminal defendant

cannot cross-examine a database, nor the police reports contained within it. For

each of these reasons, this testimony was inadmissible, and reversal should result.

4. Testimony that Mr. Wells' Moniker was "Murder One" was Also

Founded Exclusively on Inadmissible Hearsay, was Violative of

the Confrontation Clause, and Should Not Have Been Admitted.

Detective Carter opined at trial that Mr. Wells had a gang moniker "Murder

One". She testified that the source of this opinion was conversations with "other

gang members .... confidential sources", and "wiretap" evidence. The district court

did not allow cross-examination of, or even about, these "sources."

In Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354 (2004),the '

Supreme Court definitively held that that "[t]estimonial statements of witnesses

absent from trial have been admitted only where the declarant is unavaila_l_e a_
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only where tile defendant has had a prior opportunity to cross-examine." 124 S.

Ct. at 1369. "Where an accused claims that an out-of-court statement was received

into evidence in violation of the Confrontation Clause, the record must show that

the government produced the declarant or presented facts showing.!ha.t such

person was unavailable." United States v. Ordonez, 737 F.2d 793,802 (9 'h Cir.

1984).

In United States v. Dukagjini, 325 F.3d 45 (2d. Cir. 2003), a government

Witness was permitted to opine about the meaning of code words in a drug case.

When asked what the government expert based some of the opinions upon, the

witness replied, "my knowledge of the investigation ... [and] also from speaking

with cooperating individuals and from speaking with cooperating defendants."

ld.__,,at 59 (emphasis in original). The Second Circuit held that use of these

statements clearly violated the Confrontation Clause. "In this case the expert was

repeating hears_i_,*evidence without applying any expertise whatsoever, thereby

enabling the government to circumvent the rules prohibiting hearsay." Id.__,.at 59.

So it was in Mr. Wells' case. In stating that people told her that Mr. Wells

went by "Murder One", Ms. Carter did not bring any particular expertise to bear

upon the issue; she simply repeated what her "confidential sources" had told her.

And not only did the district court permit this evidence from an out-of-court

47



declarant, it also precluded the defense from determining the actual source of the

testimony. If the government wanted to prove that people knew Mr. Wells as

"Murder One", the Confrontation Clause required it to call those witnesses at trial.

No evidence ever suggested that Mr. Wells acknowledged the name "Murder One"

or used it to refer to himself. Using an expert as a conduit for unknown informants

statements that "C-M-I" means "Murder One", and using "Murder One" to argue

that Mr. Wells was a Crip, amounted to an end-run around the Sixth Amendment

and the rules against hearsay. Ms. Carter's testimony about an alleged moniker"

Murder One" was inadmissible. Reversal should result.

5. Evidence Was Insufficient to Show Gang Membership at Trial.

The government relied almost exclusively on the evidence described above

to establish that Mr. Wells was a Crip gang member.-"Membership in a

racketeering enterprise comprised an element of Counts 1, 2, and 3 of the

indictment. Se.___e18 U.S.C. § 1959. Count 6 relied upon Counts 1, 2, and 3 for

conviction. [CR 1]. The evidence showed no admis_iQgs, by Mr. Wells that he

was a member; no other Crip member stated that Mr. Wells belonged to the gang;

and D'Ann Carter did not testify to any firsthand experience with Mr. Wells,

despite her extensive contact with the gang and its members. Through the
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government utilized several cooperating witnesses who were gang members, no

one testified that Mr. Wells Was a West Coast Crip. In fact, given the cooperating
2

witnesses at trial, the other informants apparently working with the government,

and Ms. Carter's Stated experience with this gang, the fact that 11o one could

affirmatively state that they knew Mr. Wells to be a member was telling indeed.

Because the only evidence introduced to show that Mr. Wells was a West Coast

Crip consisted of dated hearsay police reports and unknown informants'

statements about a gang moniker, (and because this evidence was wrongly

admitted anyway) insufficient evidence supports this necessary element of

conviction. Reversal with instructions to dismiss must result.

D. UNDER THE GUISE OF "ENTERPRISE" EVIDENCE, THE JURY
HEARD EXTENSIVE PREJUDICIALEVIDENCE ABOUT

UNRELATED GANG MURDERS AND VIOLENCE 3?HAT DID NOT

INCLUDE MR. WELLS AT ALL.

1. Standard of Review.

The district court's balancing under Rule 403 of the probative value of

evidence against its prejudicial effect is reviewed for an abuse ofdiscretion. See

United States v. Plancarte-Alvarez, 366 F.3d 1058, 1062 (9th Cir. 2004); United

States v. Danielson, 325 F.3d 1054, 1075-76 (9th Cir. 2003).
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that assessmentalongside similar assessmentsof evidentiary alte,rnatives." Old

Chief, at 185. See also 22 C. Wright & K. Graham, Federal Practice and

Procedure § 5250, at 546-547 (1978) ("The probative worth-_ay particular bit of

evidence is obviously affected by the scarcity or abundance of other evidence on

the same point").

In United States v. Merino-Balderrama, 146 F.3d 758, (9 _hCk. 1998), a

prosecution for child pornography, the accused's defense was that he was unaware

of the contents of certain videotapes, and had not viewed them. Id. at 760. Over

objection, the government showed the jury actual film footage of child

pornography, accompanied by a limiting instruction. Ida. at 760-761. This Court

reversed, holding that under Old Chief, the district court should have weighed the

probative value of the tapes with any eye towards available alternatives. Id.___.at

761-62. Because showing the films did not go to the heart of the case - whether or

not the defendant had viewed the tapes and had knowledge of their contents - this

Court held that the prejudicial effect substantially outweighed probative value. Id___,.

at 761-762.

The trial below provides a classic example of prejudicial evidence that

likely served to "lure the factfinder into declaring guilt on a ground different from

proof specific to the offense charged," or worse, of the preventatNe conviction of
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a suspected gang member. While evidence that Mr. Wells had lhe specific intent

to commit murder and was himself a gang member was rather scant (as

demonstrated by his 10-2 hung jury for acquittal in state court), the evidence that

West Coast Crips were violent, bioodthirsty, and a threat to the community was

overwhelming.

Under the auspices of "enterprise" evidence, jurors heard numerous phone

C'calls that they were told they could consider against Mr. Wells. ,_,e__eee._g_.,[ER 108]

(discussing how Wicker and a different person started "walk-up shootings in San

Diego"); [ER 108] (how Wicker choked a person with a blue rag); [ER 108]

(Wicker and another person are "professionals at drive-by shootings"); [ER 108-

109] (Wicker shot an unarmed person with a shotgun); [ER 129] (discussing a 15-

inch knife with "West Coast Crips Dago) on it); [ER 137] (describing a gang-

related murder at a local park where a child was shot in the crossfire); [ER 143-

144] (Wicker and an associate discussing murdering a Blood gang member for

sellin_g-_'ugs ifi their neighborhood); [ER 150-151 ] (Wicker and another

discussing shotgun shells); [ER 157] (discussing obtaining a .45 caliber handgur_);

[ER 163] (two alleged gang members describe a potential indictment for RICO

charges).
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Also ostensibly to show enterprise, the jury heard that detective Carter had

investigated about 100 crimes committed by the West Coast Crips. [ER 64]. She

stated that she is familiar with some West Coast Crips committing "homicides,

assault with a deadly weapon, just assaults without the gun, narcotics, burglaries,

auto thefts, vandalisms." [ER 65]. She went through a litany of crimes that other

WCC members supposedly engaged in, including murder, attempted murder,

robbery, drug trafficking, and witness intimidation. [ER 68-70].

Again for the stated purpose of showing enterprise, and over defense

objection, the prosecution introduced documents showing a 1993 conviction for

murder by three other persons [ER 73]; a 1995 conviction for murder by a

different person [ER 74], a 1996 conviction by a different person [ER 74], and a

2000 conviction for murder by a different person [ER 74]. None of the defendants

from those convictions were on trial. None of those defendants reappeared in the

current case. Finally, Government exhibit 1.1, admitted through D'Ann Carter,

depicted four gang members in gang colors, flashing gang signs, despite the fact

that none of these people were Mr. Wells either. [ER 83-84].

All in all, jurors were subjected to evidence of murder after violent murder,

all at the hands of the West Coast Crips. No evidence, however, tied Mr. Wells to

any of these acts. Importantly, Mr. Wells never contested that the West Coast
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Crips would meet the statutory definition of an "enterprise" engaged in

racketeering. In fact, he defended the case on the basis that he acted under duress,

and that he was not a gang member. Extensive proof of the enterprise element

made it no more likely that he was a member of this admittedly dangerous

organization, or that he acted voluntarily on the day of the shooting. The

"enterprise evidence" simply did not address any element in dispute.

Nevertheless, the jury heard massive amounts of violence, weapons and death that

were not tied to Mr. Wells. It was impossible for Mr. Wells to receive a fair trial

in this environment. The shooting that resulted in a 10-2 deadlock for acquittal

became a unanimous jury for conviction after extensive gang evidence (and a

highly unsavory co-defendant) was added to the prosecutor's case. For all of these

reasons, Mr. Wells should receive a new trial.

E. THE DISTRICT COURT WRONGLY PREVENTED THE JURY

FROM CONSIDERING,_HE CIRCUMSTANCES SURROUNDING

THE PRIOR INCRIMINATING STATEMENTS INTRODUCED

AGAINST MR. WELLS.

When an alleged confession is offered at trial against a defendant, the jury is

required to consider all of the circumstances surrounding the taking of the alleged

confession. 18 U.S.C. § 3501(a) provides in relevant part:

If the trial judge determines that [a] confession was voluntarily made[,] it

shall be admitted in evidence and the trial judge shall permit the jury to hear
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relevant evidence on the issue of voluntariness and shall instruct the jury to

give such weight to the confession as the jury feels it deserves under all the
circumstances.

Failure to allow the defendant to introduce the circumstances surrounding a

confession constitutes error. See United States v. Hoac, 990 F.2d 1099, 1107 (9 'h

Cir. 1993) (when the defendant raises a genuine issue, "the trial court is obligated

by statute to instruct the jury c6ncerning the weight to be accorded that

statement"); United States v. Wimberly, 930 F.2d 16, 17-18 (8 'h Cir. 1991)

(reversing conviction for failure to allow the defendant to introduce evidence

concerning the circumstances of his confession); United States v. Bear Killer, 534

F.2d 1253, 1259 (8 th Cir. 1976) (confirming the "jury's duty to give the statements

such weight as they deserve under all of the circumstances").

Similarly, this Court's Model Jury Instructions assert that in weighing a

statement by the defendant, the jury should decide "(1) whether the defendant

made the statement, and (2) if so, how much weight to give it." 9 _hCir. Model

Crim. Jury_ Instr. 4.1. "In making those decisions," the instruction reads, "you

should consider all of the evidence about the statement, including the

circumstances under which the defendant may have made it." Id.____.

Here, the jury heard that Mr. Wells had made some damning admissions

about the events of January 25, 2001. The jury did not hear, however, the full
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story surrounding the statements. The jury should have heard that Mr. Wells had

faced attempted murder charges, and retrial on the same charge,;. The statements,

the jury should have learned, were actually given by the D.A., and merely assented

to in order to obtain the benefits of a substantial plea bargain. The jury should

have leamed that thedifference in sentencesmight have played a role in him

adopting those statements. It also should have been informed that the charge

Mr. Wells pled guilty was not inconsistent with his current defense, as Cal. Penal

Code §245 requires only general intent to fire a weapon. All in all, the jury

considered very prejudicial evidence against Mr. Wells that was taken out of

context and twisted to suit the prosecutor's purposes. Under 18 U.S.C. § 3501,

this Court's Model Jury Instructions, and the Due Process Clause of the

Constitution, reversal should result on this issue as well.

F. THIS COURT'S DECISION UNITED STATES V. AMELINE CALLS

FOR A REMAND FOR RESENTENCING IN LIGHT OF UNITED
STATES V. BOOKER. - ._._a_*,..

After the district court imposed sentence, but before the filing of the instant

brief, the United States Supreme Court decided United States v. Booker, 125 S. Ct.

738 (2005). In Booker, the Supreme Court held that "the Sixth Amendment as

construed in Blakel2L [v. Washington, 124 S. Ct. 2531 (2004)] does apply to the

Sentencing Guidelines." Booker, 125 S. Ct. at 745. Somewhat unexpectedly,
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however, the Supreme Court severed two provisions from the Sentencing Reform

Act of 1984, 18 U.S.C. §§ 3551-3742 and 28 U.S:C. §§ 991-998, which made the

Sentencing Guidelines naandatory. By severing out these two provisions, the

Booker Court made the Sentencing Guidelines "effectively advisory." Booker,

125 S. Ct. at 757.

Even more recently, this Court addressed the extent to which Booker

applied to cases on direct appeal before this Court. In United Slates v. Ameline.,

__ F.3d, 2005 WL 350811 (9 'h Cir., February 10, 2005), this Court squarely

held that "although Ameline did not raise a Sixth Amendment challenge to his

sentence in the district court or in his initial brief on appeal, we may properly

consider his post-Blakely/Booker Sixth Amendment challenge to his sentence."

ld_.._,at *3.

For sentences imposed under mandatory Guidelines, this Court announced,

it would be only the "truly exceptional case" on direct appeal that could avoid

remand for resentencing. "[T]o leave standing this sentence imposed under the

mandatory guideline regime, we have no doubt, is to place in jeopardy the

fairness, integrity or public reputation of judicial proceedings." Ameline at *6

(_ United States v. Hughes, __ F.3d. __, 2005 WL 147059, at *5 (4 _hCir.

Jan. 24, 2005)).
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This Court continued:

Letting [a] sentence stand simply because is may happen to fall within the

range of reasonableness unquestionably impugns the fairness, integrity, or

public reputation of judicial proceedings. Moreover, declining to notice the

error on the basis that the sentence actually imposed is reasonable would be

tantamount to performing the sentencing function ourselves. Accordingly,

it is the truly exceptional case that will not require remand for resentencing

under the new advisory guideline regime.

Ameline, at *6 (emphasis in original).

Mr. Wells' sentence is not "truly exceptional" in this regard. The district

court performed elaborate machinations in this complex case, all with the view

that the Guidelines were mandatory. It also imposed a 10-year minimum

mandatory sentence on top 0f it, believing that the Guidelines required this result

as well. Under Booker and Ameline, reversal for resentencing is required.

-,_,,_; : ,_-_
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VI.

CONCLUSION

For all of these reasons, Mr. Wells asks that this conviction be reversed,

with instructions to dismiss the case for insufficiency_ofthe evidence, or in the

alternative, for a new trial.

Dated: March 1, 2005

R_tted,

ANTONIO YOON, ESQ.
TIMOTHY A. SCOTT

Attorneys for Mr. Wells
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CERTIFICATE OF RELATED CASES

Counsel for the Appellant is unaware of any related cases pending before

this Court, which should be considered in this appeal.

,....[_spe c tfi!1ly__bmi tted,

DATED: March 1, 2005 ANTONIO F. YOON

TIMOTHY A. SCOTT

Attorneys for Mr. Wells
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